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Panel Discussion OverviewPanel Discussion Overview

Traditional Regulations Traditional Regulations ---- Government InitiatedGovernment Initiated

Governmental Voluntary ProgramsGovernmental Voluntary Programs

PrivatePrivate--Party Measures and InitiativesParty Measures and Initiatives

NonNon--Traditional InitiativesTraditional Initiatives
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Traditional Regulations Traditional Regulations ---- BackgroundBackground

Constitution

Statutes

Publication Rules

Individual Acts Based on Understanding

Based on Panel Discussion at American Bar Association Administrative Law and Regulatory Process Conference, San Diego, CA (Feb. 2001)

Regulations
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Traditional Regulations Traditional Regulations ---- Background (contBackground (cont’’d)d)

United States Constitution United States Constitution ---- Ultimate Source of Ultimate Source of 
Federal LawFederal Law

Statutes Statutes ---- Issued by Congress Issued by Congress ---- law of the landlaw of the land

Regulations Regulations ---- Rules that result from formal or informal Rules that result from formal or informal 
rulemaking pursuant to the Administrative Procedure Act rulemaking pursuant to the Administrative Procedure Act 
(APA) Section 553 (notice and comment)  (APA) Section 553 (notice and comment)  
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Traditional Regulations Traditional Regulations ---- Background (contBackground (cont’’d)d)

APA RegulationsAPA Regulations
Status derives from legislative authority to address Status derives from legislative authority to address 
statutory gapsstatutory gaps

Section 553(b) Section 553(b) ---- General notice of proposed rulemaking General notice of proposed rulemaking 
““shallshall”” be published in the be published in the Federal RegisterFederal Register

SectionSection 553(c) 553(c) ---- After notice is provided, the agency After notice is provided, the agency 
““shallshall”” give interested persons an opportunity to comment give interested persons an opportunity to comment 
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Traditional Regulations Traditional Regulations ---- Background (contBackground (cont’’d)d)

Publication RulesPublication Rules
InterpretationsInterpretations

Policy statementsPolicy statements

Staff manualsStaff manuals
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Traditional Regulations Traditional Regulations ---- Background (contBackground (cont’’d)d)

Exempt from APA Rulemaking Provisions and May Exempt from APA Rulemaking Provisions and May 
Be Relied On, Used, or Cited As Precedent by an Be Relied On, Used, or Cited As Precedent by an 
Agency If:Agency If:

PublishedPublished

IndexedIndexed

Not procedurally defectiveNot procedurally defective
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Traditional Regulations Traditional Regulations ---- Background (contBackground (cont’’d)d)

Individual Acts Based on UnderstandingIndividual Acts Based on Understanding
Issued by individual government representativesIssued by individual government representatives

Based neither on APA Section 552 nor 553Based neither on APA Section 552 nor 553

No legal effect on agency or publicNo legal effect on agency or public



BERGESON & CAMPBELL, P.C.

99

Binding EffectBinding Effect

Regulations vs. Publication RulesRegulations vs. Publication Rules
Regulations Regulations ---- Binding, enforceable, same effect as statutesBinding, enforceable, same effect as statutes

Publication rules Publication rules ---- NonNon--binding as a matter of law, but as a binding as a matter of law, but as a 
matter of practical reality, can have a substantial binding matter of practical reality, can have a substantial binding 
effect as effect as ““guidanceguidance”” and can be and can be ““procedurally bindingprocedurally binding””; if ; if 
routinely applied, publication rules function like legislative routinely applied, publication rules function like legislative 
rules unless challenged in court  rules unless challenged in court  
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Binding Effect (contBinding Effect (cont’’d)d)

Distinguishing publication rules from invalid regulations is Distinguishing publication rules from invalid regulations is 
critically important in judicial challenges.  Criteria:critically important in judicial challenges.  Criteria:

•• Whether in the absence of the rule there would not be an adequatWhether in the absence of the rule there would not be an adequate e 
legislative basis for enforcement action or other agency action legislative basis for enforcement action or other agency action to to 
confer benefits or ensure the performance of duties;confer benefits or ensure the performance of duties;

•• Whether the agency has published the rule in the Code of FederalWhether the agency has published the rule in the Code of Federal
Regulations;Regulations;

•• Whether the agency has explicitly invoked its general legislativWhether the agency has explicitly invoked its general legislative e 
authority; orauthority; or

•• Whether the rule effectively amends a prior legislative ruleWhether the rule effectively amends a prior legislative rule

*  American Mining Congress v. Mine Safety & Health Admin., 995 F.2d 1106, 1112 (D.C. Cir. 1993)
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Role of EnforcementRole of Enforcement

Proven NonProven Non--compliance with Legislative Rule = compliance with Legislative Rule = 
Potential Enforcement ConsequencesPotential Enforcement Consequences

Alleged NonAlleged Non--compliance with a Publication Rule compliance with a Publication Rule 
(Non(Non--APA Rule) Can and Often Does Result in APA Rule) Can and Often Does Result in 
Enforcement Consequences If Not Judicially Enforcement Consequences If Not Judicially 
ChallengedChallenged
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NonNon--Governmental Organization (NGO) Governmental Organization (NGO) 
InitiativesInitiatives

NGOs Make Use of Innovative and Often High NGOs Make Use of Innovative and Often High 
Profile Initiatives That Have Focused Attention on Profile Initiatives That Have Focused Attention on 
Targeted IssuesTargeted Issues

Often Focus on Specific Chemical ProductsOften Focus on Specific Chemical Products
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Example:  Environmental Working GroupExample:  Environmental Working Group
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Example:  Environmental Working Group (contExample:  Environmental Working Group (cont’’d)d)
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NGO Initiatives (contNGO Initiatives (cont’’d)d)

Enhanced State and Local ActivismEnhanced State and Local Activism
Especially on Especially on ““toxicstoxics””

Perception is that federal government lags behind Perception is that federal government lags behind 
state/local entitiesstate/local entities
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NGO Initiatives (contNGO Initiatives (cont’’d)d)

Example:  PBDEs Example:  PBDEs ---- Bromide Flame RetardantsBromide Flame Retardants
Three key products:  pentaThree key products:  penta--, octa, octa--, deca, deca--BDEBDE

Classified as PBTsClassified as PBTs

2003 2003 ---- State action on pentaState action on penta--, octa, octa--BDE was limited to one BDE was limited to one 
statestate

2007 2007 ---- States with pentaStates with penta--, octa, octa--BDE increased to 13 BDE increased to 13 
(enacted/proposed legislative measures)(enacted/proposed legislative measures)
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Other Chemicals in State BillsOther Chemicals in State Bills

Bisphenol ABisphenol A

Perfluoro (PFOA, etc.)Perfluoro (PFOA, etc.)

PhthalatesPhthalates

MercuryMercury

LeadLead
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SummarySummary

Traditional Rulemaking Initiative Will Always Be Traditional Rulemaking Initiative Will Always Be 
ImportantImportant

GovernmentGovernment--Initiated Voluntary Program Will Initiated Voluntary Program Will 
Continue to ProliferateContinue to Proliferate

PrivatePrivate--party Initiatives Are Expected to Proliferateparty Initiatives Are Expected to Proliferate

NGO Initiatives Will Continue to Focus Consumer NGO Initiatives Will Continue to Focus Consumer 
Attention on Targeted Chemicals and Consumer Attention on Targeted Chemicals and Consumer 
Products in Varied, Innovative, and Effective WaysProducts in Varied, Innovative, and Effective Ways


